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United states district court 

SOUTHERN DISTRICT OF NEW YORK 

- - - - -x 

UNITED STATES OF AMERICA, 

-V- 

HICHOLAS IIILDE23ANDT. 

Leonard tchhes, — fu 

AEGuLO Siilo J, rind o 

JAMES DI ECISNICO, 

Defendant s . 
___________________ _ x 

The Grand Jury charges: 

1. From on or about the 1st day of April, 1974, 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, 

x NICHOLAS IIILEHEEAMDT, 

x lhc.trees, 

AHCELO CLUJ, end 

jaius di lc:_eiico, 

the defendants and others to the Grand Jury vnknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederate 
and agreed together and with each other to violate Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy chat the said 
defendants unlawfully, intentionally and knowingly would distribut 
and possess with intent to distribute Schedule I 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 


itHr.crrrjT 

74 Cr. 








cvrrr acts 


In pursuance of the said conspiracy and to 
effect the objects thereof, the following overt acts 
x.’vre cc itted in the Southern District of 1,’ev Yor!:; 

1. On or about the 11th day of April, 1974, 
the defendants LEEIARD TORRES and JA1ZS DI DGK-ZIICO 

were in the vicinity of Latting and Edward Avenues, 

Bronx, I«cw York. 

2. On or about the 13th day of April, 1S74, 
the defendant LECHARD TCTJ-ZS was in the vicinity of 
Lotting and Edwards Avenues, Bronx, Hew York. 

3. On or about the 5th day of June, 1974, 
the defenuants HICI13LAS IlILLILrj.HDT, LESUARD TOfJ-IES and 
AKGZLO CEIJO were in the vicinity of Southern Boulevard 
and v or drum Load, at the Howard Johnson's Restaurant in 
the Bren:;, New York. 

(Title 21, United States Code, Section 846.) 

sserp ccrr .r 

xlrc Gisrid vJvJiry fu^tricir chur^os• 

On cr about tho lltli C n v o£ Anzril, 1974, 

Southern District of Kcw York, LLLTJ.rj) TCRIUZS, J/ — 

DI r::-:iCO, and NICHOLAS i:iLr7.:r.V.~?, the defendants, 
unl^ully, intentionally and knowingly did distribute 
and possess with intent to distribute a Schedule I narcotic 
drug controlled substance, to wit, approximately 33.2 grams 
of heroin. 

Un ^ fc °? States Code, Sections 812, 

8fl(,.) (l) nnu t.nl(e) (1) ( ); and Title 13, 

United btntcs Coco, bcctxon 2«) 




The Grand Jury further charges; 

On or about the 13th day of April, 1974, in 
the Southern District of Kew York, LESIAPJ) TCggfS end 
NICHOLAS UILD2EHAHDT, the defendants, unlawfully, 

/ intentionally and knowingly did distribute and possess 

f 

with intent to distribute a Schedule I itarcotic drug 
controlled substance, to wit, approximately 1C1.5 grans 
of herein. 

(?fH G 2?--’ United States Code, Sections 812. 
uei(e)(l; end u41(iv (i) (A); and Title 13, 

United States Coee, Section 2.) 


FCJT.TT! CfTT 

The Grand Jury further charges; 

On or about the 5th day of June, 1974, in 
the Southern District of Lew York, LSCHArD TClTdZS, NICHOLAS 
HILDEu.J’JiDT and AHGZLO SZIJO, the defendants, unlawfully, 
intentionally and knowingly did distribute and possess with 
intent to distribute a Schedule I narcotic drug controlled 
substance, to wit, approximately 259.5 grams of heroin. 

(p'f £ '. c . 21 j United States Code, Sections 812 
£‘4(0(1; a::d C41(^)<i)( >• end Title 13, 
united States Coae, Section 2.) 

rirr^i c^ ,T ”? 

The Grand Jury further charges: 

On or about the 5th day of June, 1974, in the 
Southern District of New York, ANGELO SSI JO, the defendant, 
unlawfully, intentionally and knowingly did possess with 
intent to distribute, a Schedule I narcotic drug controlled 
cubstcr.co, to wit, approximately 24.0 grans of heroin. 

21* United States Code, Sections 812, 
«‘*l(c)(l; end S41(u)(1)(A).) 






Tho Grand Jury further charr.es: 

Oa or cb out the 5th day of June, 1974, In 
the Southern District of Baw York, ASGSLO SELJO,’ the 
defendant, did unlawfully, wilfully end lmovir 3 ly 
carry a flrenra durin 3 the ermisaion of Q felony, 
for which he could be prosecuted in a court of the 
United States to vit, the offenses chared in Cc^ta 
One, Four and Five of this indictment. 

(Title 13, United States Code, Section $14(c)(2).) 
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AFTERNOON SESSION 

(1:45 p.m.) 

(In open court; jury not present.) 

THE COURT: I have dictated my findings on 

the suppression hearing on the record and it will be 
available for you. 

flR. MOGEL: Thank you, your Honor. 

(Jury present.) 

CHARGE OF THE COURT 

(MacMahon, J.) 

THE COURT: Good afternoon. 

The court and the jury have different func¬ 
tions. It is nv function at this time to instruct you 

on the law that applies to this case and it is your function 

and duty to accept the law as I give it to vou whether 
or not you agree v/itli it. 

In short, I an the exclusive judge of the law 
which you must apply to the facts as you find them. You, 
in turn, are the exclusive judges of the facts. You 

and you alone decide what weight, what effect and what 
value you will give to the evidence; you decide whether 
or not to believe a witness and, of course, ultimately the 
guilt or innocence of each defendant in this case. 

You are not to conclude from any rulings that 


southern district court reporters u.s. courthouse 
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I have made throughout this trial or any questions that 
I have asked that I have any opinion one way or the 
other as to the guilt or innocence of any defendant. 

That decision is exclusively up to vou. 

how, finding the facts is nercly a process bv 
which you, the jury, consider the exhibits and the testi¬ 
mony of all of the witnesses, sift out what you believe, 
weigh it in the scale of your reasoning powers, draw such 
conclusions as your experience and common sense tell you 
the evidence supports and justifies and decide just where 
the truth lies in this case. 

In this connection all evidence may be of two 
general tyoes, direct evidence and circumstantial 
evidence. 

Evidence is direct when the facts are shown 
by exhibits which have been adnitted into evidence or 
when sworn to by witnesses who have actual knowledge of 
them from something they learned through the exercise of 
one of their fundamental senses. 

Circumstantial evidence simply means drawing 
a logical inference or a conclusion from other connected 
facts that have been seen or heard. The classic example 
of circumstantial evidence is Robinson Crusoe's sighting 
the footprint on the sand. From the footprint and the 


SOUTHERN OISTRICT COURT REPORTERS U.S. COURTHOUSE 
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knowledge of the fact that it wasn't his own he drew the 
conclusion that another man was on the island. 

Not all circumstantial evidence is that 
clear, but I am sure that you are all familiar with the 
process of drawing logical conclusions from other con¬ 
nected facts. The process is no different here. 

Mo greater degree of certainty is required 
when evidence is circumstantial than when it is direct, 
for in either case you must be convinced beyond a reasonable 
doubt before you can find any defendant guilty. 

It is your memory of the evidence that controls. 
It is not the way I remember it and not the way counsel 
remember it. I don't intend in this short trial to 
summarize the evidence at all. If your memory squares 
w’th the lawyers' memory as they reviewed the evidence in 
their summations, you may accept their version of the evidence. 
But to the extent that you have a different recollection, 
you are bound by your oath to rely nn your memory. 

Sometimes juries are only out about 10 
minutes and they send in a note that they would like the 
testimony of a certain witness to be read over, that 
they want the transcript of the testimony. The 

transcript isn't available. If you want any evidence re- 
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read to you, the court ronorter will do it at ny direc¬ 
tion. 

Hut fundanentally you should depend on your 
memory. If you can't renenber it, one of your fellow 

jurors probably can and may enable you to refresh 
yonr recollection of it. But if you cannot in the 

end remember the evidence and want part of the testimony 
read, if your foreman will send me a note that you all want 
it and pinpoint what you want, and bear in mind you 
have to have it npt only on direct and cross examination 
so try and pinpoint what you want and we will dig it out. 
bow, that will take some time, and bear that in mind as 
well, because the court reporter has to find it and we all 
have to agree that that says what you want. So use 

restraint about that. 

One of your most important functions is in de¬ 
termining just where the truth lies. It is your ex¬ 
clusive function to decide which witnesses vou will be¬ 
lieve, and this is so as to every witness, whether 
called by the government or by the defense. 

You are not to be influencec by the number of 
witnesses called by either side. You are concerned 
not with the ouantity but with the quality of the evi¬ 
dence. 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-4580 
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The first test which you should apply in 
determining the trustworthiness of a witness is to measure 
what the witness says against your plain, overvdav common 
sense. You are not bound to believe unreasonable state¬ 
ments or to accept testimony that insults vour intelli¬ 
gence just because the statements are made in sworn testi¬ 
mony in a public courtroom. 

You saw the witnesses in this case. In 

deciding whether to believe a witness you should consider 
his conduct and his manner on the 3 tand. 

I saw you observing those witnesses with par¬ 
ticular care as they were testifying. Obviously you 

were sizing then uv>. How did the witness impress you? 

Was the witness beinq frank with you or was he beinq 
evasive? Was his version of the evidence straight¬ 
forward? Vlas he just parroting answers? Did he have 

any motive to testify falsely? Is he interested in 

any way in the outcome of this case? How strong or weak 
was his memoir/ of important events? What was his 
opportunity to know the facts about which he testified? 

Did he show any bias or prejudice toward any party in 
this case? How does his testimony add up when 
considered with all of the other evidence. How far does 

his story check out with the other evidence? Are there 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
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any inconsistencies in his testimony, and, if so, how import 
ant are they? Has he made any inconsistent statement 
on an earlier occasion, and if so, how important are 
those inconsistent statements? 

In determining whether there were any in¬ 
consistent prior statements you should consider not only 
fhat the wicness said on the prior occasion but also what 
he left ' ut, what he failed to say. 

Leonard Torres testified here to the effect 
that he had participated in the crimes charqed here. If 
you believe that, then he was an accomplice and you 
should consider that fact in testing his credibility and 
in weighing his testimony. 

Obviously,a witness is not incapable of telling 
the truth about what occurred simply because lie is an ac¬ 
complice, but you must examine his testimony with special 
care and act upon it with caution. 

In the prosecution of a crime the government 
is frequently called upon to use persons who are 
accomplices. Often it has no choice. They are 

properly used. After all, the government must rely upon 

witnesses to transactions such as they are, otherwise 
in many instances it would be difficult to detect and to 
prosecute wrongdoers, and this is particularly so in cases 


SOUTHERN DISTRICT court reporters u.s COURTHOUSE 
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of conspiracy. Frequently it happens that onl> 

those on the inside of the illegal schene can give 
evidence which is material and important to the case. 

There is no requirement that the testimonv of 
an accomplice be corroborated or supported or backed 
up by other evidence. Conviction may rest upon the 

testimony of an accomplice alone if you believe it. 

The credibility of Torres, like that of all 
the other witnesses, is for you and vou alone to determine, 
taking into account any interest that Torres has, his 
motive, any inducement or consideration he may have re¬ 
ceived or hoped to receive from the government or the 
court, any hostility he may bear toward any defendant, 
any other evidence you recall which nay reasonably be 
considered to influence and color his testimony. 

The defendants Angelo Beijo and Janes Di Do¬ 
menico testified as v/itnesses. They were not required 

to do so by law and their appearances as witnesses were 
entirely voluntary on their part. Had they not 
testified, you could not have considered their failure 
to do so in any manner in determining their guilt or inno¬ 
cence. But having testified the law requires 

that their testimony be judged and appraised by the 
same standards applied to the testimony of any other 

SOUTHERN DISTRICT COURT REPORTERS, U S. COURTHOUSE 
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2 

witnesses, giving consideration, of course, to their 


3 

background, to their personality and to their natural 


4 

interest in the outcome of this trial. 


5 

The defendant Nicholas Hildebrandt did not 


6 

take the stand. A defendant is not renuired to take 


7 

the stand and testify in his own behalf. He has no 


8 

burden of proof to sustain in this case. He has denied 


9 

the charges made against him bv his plea of not ouilty 


10 

and he is presumed to be innocent. The fact that he 


11 

has not testified cannot be taken into consideration by 


12 

you in any manner. You may not permit that fact to 


13 

weigh in the slightest degree against the defendant 


14 

Hildebrandt, nor should that fact enter into your 


15 

discussions or deliberations in any way. 


16 

If you find that any witness has deliberately 


17 

and wilfully lied vith respect to any material fact in his 


18 

testimony offered at this trial, you may follow either one 


19 

of two courses: you may accept as much of the wit¬ 


20 

ness' testimony as you believe, or if you wish, you 


21 

can reject his entire testimony. 


22 

Before discussing the claims charged here 


23 

I want to remind you that an indictment is a mere 


24 

accusation, as I told all of you at the time you 


25 

were selected to serve on this jury. An indictment is 

SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 

FOLEY SQUARE. HEW YORK. N Y. CO 7-4580 
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not evidence of the truth of the charge made and you are 
to draw no inference of guilt from the mere fact that a 
defendant has been indicted. An indictment simply means 
that the defendant has been accused. The defendants have 
denied the charges made here by their pleas of not guilty, 
as well as in the case of Seijo and Di Domenico by their 
testimony. 

The dbfendant has no burden of proof to sustain 
in this case. He is under no obligation to produce 

any witnesses. He is presumed to be innocent and this 
presumption of innocence continues throughout the trial 
and Airing the deliberations of the jury. This presumption 
of innocence is overcome when and only when the government 
establishes the guilt of a defendant beyond a reasonable 
doubt. 

Now, what do I mean by beyond a reasonable 


doubt? 

As the phrase implies, a reasonable doubt is 
a doubt that is based upon reason, a reason which appeals 
in the evidence or in the lack of evidence. It is not 
a vague, speculative, imaginary doubt, nor a doubt based 
upon emotion or sympathy or prejudice or upon v/hat some 
juror might regard as an unpleasant duty. 

The government is not required to prove a 
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defendant quilty beyond every possible doubt nor to an abso¬ 
lute or a methematical certainty, because such measure 
of proof is usually impossible in human affairs. 

You should review all of the evidence as you 
remember it, sift out what you believe and discuss it, and 
compare your views of the evidence with that of your 
fellow jurors. If that process produces a solemn 

belief or conviction in your mind such as you would be 
willinq to act upon without hesitation if this were an 
important matter of your own, then vou may sav that you 
have been convinced beyond a reasonable doubt. 

On the other hand, if your mind is waverinq 
or so uncertain that you would hesitate before actinq 
if this were an important natter of your own, then you 
have not been convinced beyond a reasonable doubt and 
your verdict must be net guilty. 

The indictment in this case contains five 
counts, each of these counts contains a separate offense 
or crime, each count must be considered separately and 
we will hand a copy of the indictment to your foreman 
so that vou can be quided in your deliberations. 

The indictment names four defendants.Only 
three are on trial before you, however; Nicholas 
Hildebrandt, Angelo Seijo and James Di Domenico. They 
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arc the three persons whose guilt or innocence you must 
announce in your verdict, although, as I will explain 
to you shortly, in considering their guilt or innocence 
you nay have to detemine the nature o* the nartici- 
pation, if any, of other persons.’ Here for example, 
Leonard Torres. 

In the determination of guilt or innocence, 

% 

you must bear in mind that guilt is personal. There 
is no such thing under our systen of justice as quilt 
by mere association. The guilt or innocence of a 
defendant on trial before you must be determined 
separately with respect to him solely on the evidence 
presented against him, or the lack of evidence. 

Let us turn now to the specific charges 
against the defendants. 

The first count of the indictment charges 
a conspiracy. It charges that Nicholas Hildebtandt, 

Leonard Torres, Angelo Soijo and James Di Domenico, 
together and with others to the grand jury unknown, con¬ 
spired to violate the federal narcotics laws. 

I shall refer to this first count as the con¬ 
spiracy count. 

In order to convict a defendant on the con¬ 
spiracy count, count 1, the government must prove to your 
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2 

satisfaction beyond a reasonable doubt each of the 


3 

following elements: 


4 

1. The existence of a conspiracy from on or 


5 

about April 1, 1974 and continuously thereafter up to and 


6 

including the date of the filing of this indictment. 


7 

which was June 14, 1974, knowingly and intentionally to 


8 

distribute heroin or to possess heroind with an intent to 


9 

distribute it. 


10 

The second element that a defendant joined the 


11 

conspiracy with knowledge of its unlawful purpose. 


12 

The third element that any one of the conspira¬ 


13 

tors committed at least one overt act in furtherance of 


14 

the conspiracy. 


15 

I will now explain what these terms mean. 


16 

The first element of the crim is the existence 


17 

•S" racy. 


18 

jw, what is a conspiracy? A conspiracy, 


19 

purposes, is simply a combination or an agreement 


20 

ong two or more people to commit a crime, the crime 


21 

charged in the indictment, here a combination or an 


22 

agreement among two or more people to possess narcotics 


23 

or to possess them with an intent to distribute it. 


24 

Thus, a conspiracy is a kind of a partnership 


25 

in i riminal venture, and it is usually secret in its 
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origin. The gist of the crime is the combination or 

agreement to violate the law. 

How, thin does not mean that two or more 
persons must meet and form some kind of a formal 

ip agreement or that they must sit down and agree 
in so many words on what their unlawful scheme is to be 
or how they are going to carry it out. When persons 

enter into a combination or an agreement to violate 
the law, much is left to imolication and to tacit 
understanding. Cosnpirators do not proclaim their 

plot or publicly announce their purposes, the very nature 
of a conspiracy calls for secrecy. 

The first element is satisfied,therefore, 
if you find beyond a reasonable doubt that any two or 
more people in any way intentionally combined or agreed 
to a common plan knowingly and intentionally to distribute 
heroin or to possess heroin with an intention to 
distribute it. 

In determining whether there was such a 
combination, understanding or agreement, you' should 
consider all of the evidence about each defendant's con¬ 
duct, acts and statements. You should consider 

not only what was said or done, but also how it was 
said or done. 

SOUTHERN DISTRICT COURT REPORTERS U S. COURT MOUSE 
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Action.*; sneak louder than words. You 
should therefore ask yourself whether the transactions 
shown in the evidence were conducted in a simple, 
straiqhtforward manner as innocent business transactions 
or whether they were purposely devious and secret, 
whether the meetings were open or secret, whether the 
persons involved tried to conceal their identities in 
any way, whether they dealt in cash,and any other 
evidence which you recall and believe as to the manner 
in which a defendant conducted his affairs and whether 
his dealinas were open and aboveboard or whether they 
were surrounded by that secrecy and intrigue which are 
the hallmark of a conspiracy. 

From the point of view of the law there is 
a danger to the public when two or more people combine 
to commit a crime. The danger is greater than if the 
lone criminal acts by himself, because two or more 
people are able, because of the power of numbers, to ac¬ 
complish crimes that are more difficult and harmful, 
because of this, a conspiracy to commit a crime is a 
distinct crime in and of itself, separate and apart from 
the crime which it is the object o'* the conspiracv to 
accomplish. Thus:, a conspiracy may be found to 
exist, although the purpose of the conspiracy is never 
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accomplished. 

Here, for example, there never need he 
any distribution of heroin or any possession of heroin 
with an intent to distribute it, it is enouah if there 


was an aqreenent to deal in it 

Proof, however, of the actual accomplishment of 
the object of the conspiracy is the most persuasive evi¬ 
dence of the existence of the consniracv itself. 

The period of time charged in the indictment 
runs from on or about April 1, 1974 and continuously 
thereafter up to and including the 14th day of June, 1974. 

It is not necessary for the government to prove 
that the conspiracy alleged started and ended on those 
specific dates. it is sufficient if you find that 
a conspiracy was formed and that it existed for some 
substantial time within the period set forth in the in¬ 
dictment. 

You will recall that the second element of 
the crime of conspiracy is that a defendant joined a 
conspiracy with knowledge that its purpose was to distribute 
heroin or to possess heroin with an intention to 
distribute it. When I say "joined a conspiracy," 

I do not mean that a defendant has to file some sort 
of an application for membership. However, before 
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a defendant can be found to be a member of a con¬ 
spiracy he must know of the existence of the conspiracy, 
that is; he must know that at least two other people 
have combined or joined together to violate the law; 
he must know that its purpose is unlawful, its purpose 
is to commit a crime, and lie must voluntarily and know¬ 
ingly join in the venture with an intent to combine with 
others in committing a crime* he must knowingly promote 
the scheme. 

You will note that I have said that a defend¬ 
ant must have acted knowingly, wilfully and intentionallv. 
This does not mean that a defendant must be aware that 
his conduct is criminal. Knowingly sinnlv means 

that the defendant knows what he is doing, that he was 
acting voluntarily, deliberately and on purpose and not 
because of mistake, accident, carelessness or other 
innocent reason. 

Here, again, you must look at the de¬ 
fendant's conduct and the way he behaves to determine 
what was going on in his mind. The only way we can 

determine intention is bv the way the intention is 
reflected in conduct. So you should consider all of thf=> 
defendants' acts in light of all the evidence and the 
surrounding circumstances. The adage that actions 
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speak louder than words applies here. u " J 

The mere fact, however, that a defendant 
may witness a crime or be present when a crime is com¬ 
mitted by others or that he attends meetings or that he 
unwittingly assists the venture or associates or has 
a friendship with a member of a conspiracy, or even if 
he participates in a single, isolated narcotics transac¬ 
tion with a member of the conspiracy is not enough, 
in itself to make him a conspirator, unless you first 
find beyond a reasonable doubt that the defendant knew 
of the existence of the consoiracy and intentionally 
joined in the venture with knowledge of its criminal 
purpose. 

One may become a member of the conspiracv 
without knowledge of all of the details or of all of the 
operations of the conspiracy. One defendant may 

know only one other member of the conspiracy. Yet if 
he knowingly cooperates to further the illegal purpose 
of the conspiracv with knowledge that others have 
combined to violate the law, he becomes a member, although 
his role may be only an insignificant or subordinate one. 

If you find that a defendant did join the 
conspiracy with knowledge of its illegal purposes, 
then he is bound by \fhat the others say and do to promote 
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or further, its purpose, even though he himself is not preser 
Each conspirator is the agent or partner of every other 
conspirator. What one does to promote the illegal plan 
or the illegal agreement binds every other member of the 
conspiracy. 

The third element of the crime is the commis- 

1 

sion by any conspiratorof at least one overt act in further¬ 
ance of the object of the conspiracv. 

"Overt act" means a:i act by any member of 
the conspiracv in an effort to acconnlish some purpose 
of the conspiracy. The reason the law of conspiracv 
requires an overt act is that one might join a conspiracy 
and then withdraw from it or change his mind. In that 
event he could not be prosecuted. 

The government has alleged three overt acts, 
and you will note uoon reading the indictment that some 
of them are perfectly innocent in and of themselves. 

The overt acts are that on or about the 11th 
day of April, 1974, the defendants Torres and Di Domenico 
were in the vicinity of Layton and Edwards Avenues, Bronx, 
Mew York. 

Two, that on or about the 13th day of April, 

1974 the defendant Leonard Torres was in the vicinity 
of Layton and Edwards Avenues, Bronx, Mew York. 


t. 
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Three, that on or about the 5th day of 
June, 1974, the defendants Hildebrandt, Torres and Seijo 
were in the vicinity of Southern Boulevard and Fordham 
Road at Howard Johnson's restaurant in the Bronx, Hew 
York. 

You will note that in and of themselves those 
acts are innocent. Nevertheless, if those acts were 
performed by any member of the conspiracy durina the 
existence of the conference and in furtherance of its 
purpose, then those acts are sufficient to satisfy the 
third element. 

The government s not required to prove 
that all three overt acts alleged were committed. It is 
enough if the government proves beyond a reasonable doubt 
that at least one of the overt acts was committed in 
furtherance of the purposes of the conspiracy by any one 
or more members of the conpsiracy. 

You must consider each defendant separately. 

If you find as to that defendant that the government 
has failed to prove beyond a reasonable doubt all three 
elements of the crime of conspiracy, as I have defined 
them, then you must acquit the defendant whom you are 
considering on count 1. 

On the other hand, if you find that the govern- 
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mrnt has proved beyond a reasonable doubt that a conspiracy 
existed from on or about April 1 , 1974 and continuously 
up to and including June 14, 1974 for the purpose of 
knowingly and intentionally distributing heroin or possess¬ 
ing heroin with an intention to distribute it, that the 
defendant whom are you are considering knowingly joined 
the conspiracy with knowledge of its unlawful purpose, 
and that any one of the conspirators committed at least 
one overt uot charged in the indictment in furtherance 
of the conspiracy, then you may convict that defendant 
on count 1. 

The second, third, fourth and fifth counts 
of the indictment I shall refer to the substantive 
counts. These counts charge actual violations of the 
federal narcotics laws. Thus, the defendants are charged 
in one or more of those counts with actually distributing 
various amounts of heroin and possessing heroin with an 
intent to distribute it. 

Counts 2, 3 and 4 also charge the defendants 
named in those counts with aiding and abetting each other 
in distributing heroin or possessing heroin with an intent 
to distribute it. 

Here, again, you must consider each defendant 
separately, and before you can find any defendant guilty 
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on counts 2, 3, 4 anri 5 the government must prove to 
your satisfaction beyond a reasonable doubt each of the 
following elements: 

One, that on or about the date specified in 
those counts the defendant either distributed heroin or 
possessed heroin with an intention to distribute it. 

The first element is satisfied if you find 
that the defendant either intentionally distributed 
heroin or knowingly possessed heroin x/ith an intent 
to distribute it, either one. 

The word "distribute" means the actual con¬ 
structive or attempted transfer of the drug. 

the word 'possession" means cither actual 
physical possession of the heroin or such power or control 
over the heroin that the defendant could move it himself 
or cause others to move it or to deliver it at his 

direct'on. This is what is known as constructive pos- 

# 

session. 

The word "intent" refer:; to a person's state' 

of mind. 

So the terra "possess with intent to distribute" 
means to control a narcotic drug with a state of mind or 
purpose to transfer it. 

iho second element is that the substance which 
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was distributed or possessed with intent to distribute 
was, in fact, heroin. This second elenent is satisfied 
if you believe the testinony of tho chemist contained 
in their reports that the contents of Exhibits 1, 3, 4 
and 5 arc' heroin. 

The third element is that in distributing heroin 
or in possessing it with intent to distribute it, 
the defendant act knowingly and wilfully. As to the 
third clement, you should consider and apply all that I 
have previously charged you on the subject of what 

constitutes knowing and wilful and unlawful participation 
in a crime. 

Moreover, as to counts 2, 3 and 4, it is 
not necessary for the government to show that the de¬ 
fendant whom you are considering actually committed the 
crime charged in those counts. The law provides that 
a person who aids and abets another to commit a crime 
is just as guilty of that crime as if he committed it 
himself. Accordingly, you may find a defendant whom 
you are considering guilty of the crime charged in 
counts 2, 3 and 4 if you find beyond a reasonable doubt 
that that defendant aided or abetted some other person 
in the commission of tho crime charged in that count. 

Here the government contends that eacli of tho 
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defendants now on trial aided and abetted each other 
in committing the crime of distributing heroin and of 
possessing heroin with an intent to distribute it. 

Before you can convict a defendant for aiding 
and abetting, however, you must find that the crime was 
committed by another and that the dfendant consciously 
associated himself with the crime, with the intent 
that his conduct would help it succeed. You must be con¬ 
vinced beyond a reasonable doubt that he was doing some¬ 
thing to aid the crime or to forward the crime of the other 
person, that he was a conscious, knowing participant in 
the crime with a stake in its success rather than a mere 
witness, spectator or bystander on the scene of a crime 
committed by another. 

Consider each defendant and each count separately. 
If you find with respect to the count you are considering 
that the defendant whom you are considering, one wilfully 
and knowingly distributed heroin or possessed heroin with 
an intent to distribute it or, two, v., th respect to counts 2 
3 and 4, aided and abetted another in distributing heroin or 
possessing heroin with an intention to distribute, you must 
find that defendant is not guilty on the count you are con¬ 
sidering. 

On the other hand, if you find with respect to 
the count you are considering that the defendant whom 
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you are considering, one, wilfullv and knowinglv 
distributed heroin or possessed heroin with an intent to 
distribute it or, tv/o, with resnect to counts 2, 1 and 
4 aided and abetted another person in distributing heroin 
or possessing heroin with an intent to distribute it, 
then you should find that defendant guilty on the count 
that you are considering. 

You are instructed that the nuestion of pos¬ 
sible punishment of a defendant in the event of a con¬ 
viction is no concern of vours and it should not in 
any sense enter into or influence vour deliberations. 

The duty of imposing sentence in the event of a convic¬ 
tion rests exclusively upon the court. v our function 
is to weigh the evidence and determine the guilt or 
innocence of the defendant solely upon the basis of the 
evidence and upon the law as I have given it to you in 
these instructions. 

When you retire to the iury room treat one 
another with consideration and respect, as I know you 
will* If differences of opinion arise, vour discus¬ 
sions should be dignified, calm, intelligent. Your 

verdict must be based on the evidence and the lav/; the 
evidence which was presented in this case as you remember 
it, and the lav; as I have given it to you in this 
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You *re each e ntitled to your own opinion. 

No iuror should acquiesce in a verdict aqainst his indivi¬ 
dual conscientious iudgment. Nevertheless, no one should 
enter the -jury room with such stobbornness or pride of 
opinion or arroqance that he would reguse to change his mind 
if convinced by intelligent arqument on the part of another 
iuror or iurors. Discussion and deliberations lie at the 
very heart of our democratic iury process. Talk out your 
differences. 

Each of you should in effect decide the case 
for himself after thorouqhlv reviewing the evidence and 
frankly discussing it with your fellow iurors with an open 
mind and with a desire to reach a verdict. If you do 
that you will be acting in the true democratic process of 
the A \erican iury system. 

There are 12 of you on this iurv. The 
remaining alternate will be excused before you retire 
for vour deliberations. Any verdict must be a unanimous 
verdict of all of you as to each defendant and it must 
represent the honest conclusion of each of you. 

I submit the case to you with every confidence 
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that you will fullv neasure up to the oath which vou 
took an members of the jury to decide the issues submitted 
to vou fairly and inpariallv without fear or favor. 

Now, members of the jury, if vou find 
that the aovernrent has failed to establish the ouilt 
of any defendant bevond a reasonable doubt, that defendant 
should be acquitted. If vou find that a defendant 
has not violated the law, vou should not hesitate for 
any reason to render a verdict of not quiltv as to him. 

Cut, on the other hand, if you find that the 
qovernment has established the ouilt of a defendant 
beyond a reasonable doubt, vou should not hesitate be¬ 
cause of sympathy or anv other reason to render a verdict 
of guiltv. 

Your foreman will return an oral verdict 
in open court as to each defendant on each count of 
either guiltv or not guilty. 

Are there any exceptions, gentlemen? If 
so, I will hear you at the side bar. 

MR. GOLD: No exceptions on the oart of 

Mr. Di Domenico. 

MR. OFITR: No exceptions on behalf of the 

defendant Nildebrandt. 

MR. MOGUL: No exceptions on behalf of the 
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Thn qovernment has no excen- 


defendant Seijo. 

HP.. rORTUIN: 
tions, vour Honor. 

(Two marshals wore duly sworn.) 

THL COURT: The alternate juror is ex¬ 

cused. 

(Alternate juror excused.) 

(At 2:35 p.n. the jury retired to the jur” 
room to conmence its deliberations.) 

THE COURT: Would you net '’our exhibits 

toqether and nake sure they are the exhibits, with the 

exception of the heroin, and send them in. 

MR. FORTHIN: v eR . 

MR. MOGUL: Vour Honor, I have all the 

defendants' exhibits available. 

THU COURT: Give then to the clerk. 

(4:35 p.n., in open court: jury present.) 

(Jury roll called; all jurors present.) 

THE CLERK: Mr. Foreman, lias the jurv aoreed 

upon a ver lict? 

THU FOREMAN: y e5 , we have. 

THE CLERE: How do you find the defendant 

Nicholas Hildobrandt on count 1? 

THE FOREMAN: Guilty. 
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UNITED DTATFR DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-- 

UNITED STATES OF AMERICA, : 

-v- : 

NICHOLAS HILDEBRANDT, et al., : 

Defendants. 

-x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK : s; 

SOUTHERN DISTRICT OF NEW YORK ) 

THOMAS M. FORTUIH, being duly sworn, deposes and 

says: 

1. I am an Assistant United States Attorney in the 
office of Paul J. Curran, United States Attorney for the 
Southern District of New York and have responsibility for 
the prosecution of the above-captioned case. I eubmit this 
affidavit to set forth the circumstances surrounding the 
recent discovery by the Government that Leonard Torres, who 
testified as a Government witness at trial, had a prior 
marijuana conviction which the Oovernent was unaware of 
during; the trial and which Torres did not admit during his 
testimony. The Government subnits that (1) there was no 
Government misconduct In failing to disclose the existence 
of the conviction; and (2) the fact of this conviction for 
possession of marijuana, when considered In light of Torres 
admission of far more serious crimes, could not conceivably 
have affected the Jury's verdict. 

2. Defendants Nicholas Hildobrandt, James Di Domenico 

and Angelo Eeijo 'were convicted of conspiracy to violate the 
federal narcotics laws and various substantive violations of 
the narcotics laws after a two day trial before this Court 
and a Jury on July 29-^0. 1Q7H._ 


affidavit 
7*1 Cr. 606 (LFM) 
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The remaining defendant, Leonard Torres, pleaded pullty 
prior to trial to the conspiracy count of the Indlctnent and 
testified against the other defendants at trial as a Govern¬ 
ment witness. On October 1, 197 ) 1 , all defendants were sen¬ 
tenced as follows: Hlldebrandt and Seljo were sentenced to 
fifteen years Imprisonment and DIDomenico to five years 
imprisonment all to be followed by special parole terms of 
three years; Torres was sentenced to five years probation. 
Thereafter, Hlldebrandt, DIDomenico and Seljo filed notices 
sppefil. Hlldebrandt and DIDomenico's briefs oj?e due to 
be filed in the Court of Appeals on December If, 197*) and 
Seljo's on December 2 *), 197 * 1 . 

3. At trial Torres admitted havin'* committed all the 
crimes charged in the Indictment including the attempted 
sale of one eighth of a kilopram of heroin. He testified that 
he had become addicted to opium while In the Army in Vietnam 
in 1969 and had thereafter been stationed at Fort Brcrr, 

North Carolina. He testified, however, that he had no con¬ 
victions for any crime prior to his arrest In this case. 

*). Prior to the trial of this case, defense counsel 
asked me for a copy of Torres' "rap sheet". At that time, 

I had none. I made inquiries of the officers of the New 
York Drup; Hnforcoment Task Force who were assigned to the 
case and who arrested Torres, and they informed me that they 
had checked and that Torres had no prior convictions. Mr. 
ioiro3 Informed me that he had never been convicted of a 
crime prior to his arrest In this case. I, therefore, in¬ 
formed defense counsel that the defendant had no prior 
convictions. 
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5* Within the last ten days I have received a so- 
called "rap sheet" relating to Hr. Torres (attached hereto 


as exhibit 1) which 3how3 that he was arrested for, and con- 
vlcted of, possession of marijuana in Fayetteville, Worth 
Carolina on October 1, 1969 and that he apparently received 
a suspended sentence. Although this "rap sheet" beam 
United States Attorney's date stamp indicatinr it was re¬ 
ceived by our office on July 2, 197'», prior to the trial, 
it wa3 not sent to me until a few days ago. Apparently, 
from the markings on the document, it v:as erroneously sent 
to the Government's file room in the mistaken belief that it 
related to a closed case, where, presumably it remained 
until recently. I have spoken with Assistant United States 
Attorney Alan Kaufman who previously had responsibility for 
the prosecution of this case, and he states that he has 
never received the rap sheet. 


TirfiMA's - roiViTrrr: 

Assistant United States Attorney 


Sworn to before me thl 3 

day of December, 197*1. 


DEC *7 1974 
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